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FOREWORD

FOREWORD

This report on public access to envi-
ronmental information, published by
the European Environment Agency
(EEA), has come at a particularly
timely moment, namely the beginnings
of the review of Directive 90/313/EEC
which deals with this very issue. It re-
flects the fact that since the ratification
of the Maastricht Treaty, nationals of
the Member States have had citizenship
of the Union itself; although this con-
fers at present very limited rights and
duties it is the germ of a future in
which the citizen can look to the Union
as a real polity. In conjunction with
moves towards greater transparency and
accountability in Union decision mak-
ing, the EU is in a process of becoming
closer to the people: a process which all
democrats must support and help to
continue.

A major factor in this drive for ac-
countability and real citizenship is ac-
cess to information. Quite simply, citi-
zens must be informed about policy
making in order to make reasoned deci-
sions about it. This is particularly im-
portant in the field of environmental
policy, which is both at the heart of tak-
ing mankind into the new millennium
and an essential part of the Union’s pol-
icy competence. My Committee has
been vociferous in its advocacy of ex-
tended public access to environmental
information for many years, and ex-
pects the Union to make substantial
progress in this matter.

Moreover, ‘environmental information’
must be subject to a broad definition.
On the march towards sustainability,
with its emphasis on the integration of
environmental and other policies, many

more crucial policy decisions will need
to prove they will involve a manageable
environmental impact in order to be re-
alised. To prevent confusion over what
is environmental and what is not in the
minds of public officials, it may even be
necessary to move in the direction of an
EU Right to Know Act covering all
public decisions, so that the citizen is
secure in the knowledge that all that he
or she needs to know is freely available.

Furthermore, access to information has
a real impact on the ability to ensure
effective enforcement of environmental
legislation. We need to know what
member states have done to implement
Union regulations and directives. We
need to know how they propose to
make good any shortfalls they have in
compliance with Union law. We need
to know how they are setting about
making a sustainable society. For all
these reasons, public access to envi-
ronmental information is vital.

I welcome this report, and call upon the
Commission to be active in its pursuit
of a much reinforced Directive
90/313/EEC. If we are serious about
sustainability, and about the democrati-
sation of the EU as a means of provid-
ing the political machinery to achieve
it, then greatly improved access to envi-
ronmental information for the citizen is
a prerequisite.

Ken Collins, MEP, Chairman of the
FEuropean Parliament Committee on the
Environment, Public Health and Consumer

Protection
May 1997
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SUMMARY

SUMMARY

The European Environment Agency’s
central concern is to put information to
work in support of environmental pol-
icy-making. Public access to environ-
mental information supports good envi-
ronmental decision-making. But in or-
der to be able to contribute meaning-
fully to environmental decision-making,
the environmental information must be
both accessible and of useful quality.

This report offers an overview of the
principal instruments for providing the
public with access to environmental in-
formation. The report covers the 15 EU
member states as well as takes account
of the situation in countries of the
European Economic Area and Central
and Eastern Europe. This report does
not deal with the other legal instru-
ments that enable the public to get ac-
cess to and be provided with environ-
mental information, such as the Seveso
Directive concerning Hazardous Instal-
lations, and the Environmental Impact
Assessment Directive.

The most significant law concerned
with public access to environmental in-
formation is EU Directive 90/313/EEC
on freedom of access to environmental
information. The Directive, which has
been in effect since 1993, establishes a
general right of any person to environ-
mental information held by public (and
quasi-public) authorities subject to
specified exceptions. The Directive rep-
resents a dramatic change for most
member states, introducing openness
where secrecy was the rule. Four years
of experience have shown however that

the process of change is a gradual one
and that continued progress, both in
terms of the quantity and the quality of
the information available, is still desir-
able.

Developments in other fora indicate the
broad interest in this area. This report
considers in particular the develop-
ments at the level of the EU institutions
and the UN ECE efforts to elaborate a
Convention on Access to Environ-
mental Information and Public Partici-
pation in Environmental Decision-
making.

The real challenge ahead is not just
putting the terms of the Directive and
similar legal instruments to use, as im-
portant as that is. The real challenge
lies in anticipating and adjusting to fu-
ture demands and technological innova-
tion. The paper paradigm of Directive
90/313/EEC appears increasingly ar-
chaic in today’s world of modems and
megabytes, where monitoring, retrieval
and transmission of data can take place
with a precision and rapidity not com-
monly known even a few years ago.
This is also the challenge for the
Agency: to help the parties concerned -
governments, researchers, industry, en-
vironmental organisations and citizens -
to develop effective systems of data col-
lection, storage, retrieval, transmission
and availability while working with a
multitude of diverse systems (and lan-
guages) so that the data that enters the
system can emerge as useful informa-
tion.
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1. INTRODUCTION

There is a world of environmental in-
formation out there.

This report covers the current status of
public access to environmental informa-
tion in accordance with Directive
90/313/EEC in Europe and how we
have advanced to this point'. But this
report is not just a review of where we
stand. It is also a preview of develop-
ments to come as the world of public
access to environmental information
adjusts to new technologies and other
pressures for change and improvement.

The Directive on Freedom of Access to
Environmental Information, adopted by
the European Union in 1990 has led to
the adoption or reinforcement of legis-
lation on access to environmental in-
formation in the 15 member states of
the EU. Other measures, such as the
access to documents rules of the Euro-
pean Commission and Council of Min-
isters, fill in features the Directive
doesn’t cover. Beyond the boundaries
of the European Union, the Guidelines
on Access to Environmental Informa-
tion and Public Participation in Envi-

'Elements of this report are drawn from R. Hallo (ed.),
Access to Environmental Information in Europe: The
Implementation and Implications of Directive
90/313/EEC, Kluwer Law International (London, 1996).
That volume covers, country-by-country, the legislation
and practice concerning access to environmental
information for 23 European states, including all 15 EU
member states. Material supporting the overview
presented here can be found in that volume which
includes more detailed information than it is possible to
present in this short report.

This report has also been written with the respective roles
of the Agency and the European Commission in mind. It
is intended to inform rather than advocate - as far as
Directive 90/313/EEC is concerned, it is the task of the
Commission, in the first instance, to produce a report on
the experiences so far and to propose amendments, if any,
to the Directive.

ronmental Decision-making, adopted at
the Ministerial Environment for Europe
Conference in Sofia, in October 1995,
create a wider framework for public ac-
cess to environmental information.

A distinction is often made between
“active” and “passive” rights to envi-
ronmental information. “Active” infor-
mation is meant, information which the
authorities must provide to the public
at their own initiative. Examples in-
clude requirements to supply informa-
tion concerning the possible environ-
mental impacts of a proposed project or
information on the potential hazards of
an industrial facility for its workers and
residents of the surrounding area.
“Passive” information refers to the right
of the public to obtain information
upon request. The focus of this report is
on this latter type of access to environ-
mental information. It therefore does
not consider the reporting requirements
which exist, for example, in several EU
environmental directives and which re-
quire the member states to submit in-
formation to the European Commis-
sion.

It may also be useful to specify more
clearly what is meant by certain terms.
For example, what is environmental in-
formation? In this report, environ-
mental information is, in the first place,
the information generated by environ-
mental legislation and measures at all
levels of government and which is held
by public authorities.

Environmental information, however,
can also include information held by
private actors, such as companies.
Moreover, some consider that environ-
mental information includes all infor-
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mation relevant to decision-making that
concerns the environment: thus finan-
cial, social, economic data can also be
environmental information.

In short, a great deal of environmental
information is being generated and col-
lected as a result of environmental law
and regulations or in connection with
applications for governmental licences.
Some environmental information is
generated for purposes of monitoring
and control or government oversight
generally; sometimes research is the
reason for its generation or collection;
public awareness and participation can
also be a motivation.

Finally, this report addresses the ques-
tion of whether environmental informa-
tion laws and systems are keeping up
with developments in technology and
public needs.
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2. ACCESS TO ENVIRONMENTAL INFORMATION
IN EUROPE: THE LEGAL INSTRUMENTS

The right of access to environmental
information can be established by a va-
riety of legal instruments: national laws,
constitutional provisions, international
agreements, codes of conduct, or meas-
ures adopted by the European Union.
The discussion below concentrates on
legislative provisions with binding force,
in particular the EU Directive on free-
dom of access to environmental infor-
mation.

Access to information legislation can be
of two types: (1) legislation applicable
to all information in the hands of pub-
lic authorities; or (2) legislation specifi-
cally limited to environmental informa-
tion.

A number of European states have leg-
islation of the first type. These include
Sweden, the Netherlands, Denmark and
France. While Sweden’s legislation is
very old, dating in its earliest form from
the mid-eighteenth century, the legisla-
tion in the other states is a development
of the last 15-20 years.

In some states, there are constitutional
provisions concerning the right of ac-
cess to information. Examples can be
found in the Greek and Portuguese
constitutions. As a rule, such constitu-
tional provisions require legislation or
regulations to activate the right they
profess to guarantee. Without such sec-
ondary legislation, the constitutional
provisions are seldom of practical ef-
fect.

2.1 Directive 90/313/EEC on
freedom of access to

environmental information

The most significant legislative devel-
opment in recent years is the adoption
of the EU Directive on freedom of ac-
cess to environmental information. Be-
cause of the significance of the Direc-
tive in requiring or guiding legislative
developments across Europe, the Direc-
tive will be discussed here with some
thoroughness. For the text of the Direc-
tive, see Annex 1.

The Directive has created a right of ac-
cess to environmental information in
every member state of the European
Union. Prior to the Directive, most of
the member states did not recognise a
right to information at all. The Direc-
tive has established, in broad terms, a
set of minimum standards for access to
environmental information. As a result
of the Directive, all EU member states
now have legislation on access to envi-
ronmental information in place.

The European Parliament first took the
initiative of calling for a measure of this
sort in a resolution adopted in 1985.
Further impetus came from the Euro-
pean Commission’s Fourth Environ-
mental Action Program and the Council
of Environment Ministers’ request that
the Commission present a proposal in
this area. This the Commission did in
1988, leading to the adoption in June

European Parliament Document B2-736/85 (16 July
1985). The resolution was introduced by two members of
the Parliament’s Environment Committee, Ken Collins
(Socialist, UK) and Beate Weber (Socialist, Germany).



6 THE LEGAL INSTRUMENTS

1990 of Directive 90/313/EEC on free-
dom of access to environmental infor-
mation.’

In addition to its direct impact in the
member states of the EU, the Directive
is having a further secondary effect. The
Directive’s framework informs and is
guiding the development of access to
environmental information legislation
elsewhere. For example, Austria’s 1993
law on access to environmental infor-
mation is modelled on the EU Direc-
tive. The Directive also forms the basic
reference point for the countries of
Central and Eastern Europe who wish
to join the EU.

Thus, the Directive is an important in-
fluence both inside and outside the area
of its direct application.

2.1.1 The Directive's provisions

The purpose of the Directive is to give
the public access to information on the
environment held by public and quasi-
public authorities and to set out the ba-
sic terms on which information is to be
made available.

The structure of the Directive is a broad
one. The Directive contains a broad
definition of environmental informa-
tion, a broad definition of what a public
authority is, and a broad general rule of
access for any person without the need
to show an interest in the information
requested.

The Directive also includes a number of
exceptions to the general rule of access.
A refusal to release information must
be based on one of the exceptions set

3 For the legislative background to the Directive, see
generally, L. Krdmer, Focus on European Environmental
Law, Sweet and Maxwell (London, 1992), pp.290-309.

out by the Directive. These exceptions
are meant to protect legitimate interests
in, for example, national defence,
commercial confidentiality or personal
privacy.

The Directive also contains provisions
on the time limits for a response, ap-
peals and costs.

It is important to remember that the
Directive requires a minimum level of
access to environmental information.
Member states are free to maintain or
adopt measures providing for a greater
degree of access than the minimum re-
quired by the Directive. Member states
are equally free to refrain from incorpo-
rating exceptions from the Directive in
their national legislation. The imple-
menting legislation reveals however that
a substantial number of the member
states have transposed provisions of the
Directive literally, frequently verbatim.
2.2 The effect of the Directive on
national law

The Directive established 31 December
1992 as the date by which the member
states had to implement its provisions
in national law. The member states thus
had a period of thirty (30) months
(from June 1990 to December 1992) in
which to adopt the provisions needed to
introduce the Directive’s requirements
into national law. For a list of the
measures implementing the Directive in
the member states, see Annex 2.

Those member states (Denmark,
France, and the Netherlands) with gen-
eral access to information legislation in
effect prior to the adoption of the Di-
rective were able to implement the Di-
rective with the fewest changes to their
national legislation. In each case, only
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minor modifications to national law
have been necessary. The Directive has
not had any large impact on either leg-
islation or practice in these countries.

The new member states which entered
the EU in 1995, likewise had little diffi-
culty meeting the requirements of the
Directive. As noted above, Austria, in
anticipation of EU  membership,
adopted legislation parallel to the Direc-
tive in 1993. Finland and, in particular,
Sweden both have strong laws on access
to information, not limited to environ-
mental information. The practice in
Finland and Sweden is distinguished by
a climate of openness, swift response to
requests, and narrowly drawn excep-
tions.

For the majority of member states,
however, new legislation was needed.
Briefly, a number of key aspects of the
process in these member states will be
noted.

In some member states, the division of
competencies among governmental
structures can complicate implementa-
tion. For example, in Belgium, legisla-
tive changes took place at both the na-
tional and regional level (Flanders, Wal-
lonia and Brussels). Thus, four separate
regimes have now been established for
access to environmental information
depending on location and administra-
tive competencies. In Germany, it is the
federal states which have responsibility
for much of environmental regulation
and a number of federal states acted in
advance of federal implementing legis-
lation.

Certain member states, such as the
United Kingdom, prepared the way by
engaging in a consultation process be-

fore adopting the necessary legislation.
Others, such as Luxembourg, trans-
posed many of the provisions of the Di-
rective into national law, virtually ver-
batim.

Ireland is the only member state to
have revised its original implementing
legislation to take initial experiences
into account. Moreover, extension of
access to information rights to govern-
ment information in general is now un-
der discussion.

Portugal is an example of a member
state which added an innovative touch
to its legislation by establishing a spe-
cial body to consider disputes arising
from refusals to provide access to envi-
ronmental information. Portugal’s step
is presaged by France which had estab-
lished an administrative tribunal to
consider disputes arising under its pre-
existing general law concerning access
to government information.

In some cases, pressure from the Euro-
pean Commission and other sources
helped move the process of implemen-
tation forward.

2.3 Access to environmental
information: key elements
and good practices

The following discussion considers a
number of the most important elements
for an effective mechanism to provide
access to environmental information.

2.3.1 Type of instrument

Access to information principles or
standards may be set out in constitu-
tional provisions, legislation, or guide-
lines.
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Constitutional provisions most often
state a right of access to information in
general terms or express a general prin-
ciple in favour of access. Constitutional
provisions also generally require im-
plementing legislation to become effec-
tive. Moreover, access to information
requires a more developed structure
than a constitutional provision alone
can give. Such a structure works out
matters such as the authorities covered,
the exceptions, costs provisions, etc.
This is a task for which legislation is
more suited. In comparison with guide-
lines, legislation also has the additional
advantage of being binding.

2.3.2 Principle of access

The legislation or other instrument
should state a general rule in favour of
access for any person upon request
without their having to show an interest
in the information requested. The Di-
rective takes this approach. A general
rule in favour of access establishes a
presumption that information is avail-
able upon request and requires a refusal
to be justified in terms of one of the
exceptions to access. Extending the
right of access to any person, natural or
legal, is the most open approach and
avoids divisions along lines of citizen-
ship or other criteria. If no interest need
be proved or even stated, it is clear that
the right of access to information be-
longs to any person and that inquiries
into the reason why a person is seeking
information are improper. Such inquir-
ies or even the possibility of such in-
quiries can discourage individuals from
exercising their right of access to in-
formation.

2.3.3 Information covered

How environmental information is de-

fined is important since whatever in-
formation is not considered to be envi-
ronmental information will not be
available. Although the Directive de-
fines environmental information
broadly, important categories of infor-
mation, such as healthrelated informa-
tion, can fall outside the scope of the
Directive’s coverage.

Systems which recognise a right to all
information in possession of the public
authorities have a significant advantage.
In Sweden or the Netherlands, for ex-
ample, where there is such a general
right to information, the question of
whether information is environmental
information or not and therefore avail-
able or not simply does not arise.

2.3.4 Public authorities and other bodies
covered

Similarly, it is obviously of great impor-
tance that all environmental informa-
tion held by public authorities comes
within the scope of the legislation. The
Directive applies to authorities with
"responsibilities ... relating to the envi-
ronment” and also excepts bodies act-
ing in a judicial or legislative capacity.

It sometimes happens therefore that a
public authority will claim that it is not
responsible for the environment but for
transportation or for housing construc-
tion, etc. It will therefore deny access to
environmental information in its pos-
session.

In some countries, including the Neth-
erlands and the United Kingdom, an
attempt has been made to list or other-
wise specify the bodies which fall within
the scope of the legislation.

There is also the possibility that the ex-
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ception for bodies acting in a judicial or
legislative capacity can be stretched to
cover public authorities not primarily
judicial or legislative in character.

A further issue arises with the defini-
tion of a public body in connection
with privatisation. In many countries,
important public functions are carried
out by privatised or private bodies. If
such bodies are considered to fall out-
side the scope of the application of leg-
islation on access to environmental in-
formation, then the environmental in-
formation they hold will not be accessi-
ble for public scrutiny.

The Directive attempts to address this
concern by a specific provision
(article 6) which provides that environ-
mental information “held by bodies
with public responsibilities and under
the control of public authorities” be
made available on the same terms as
apply to public authorities. The precise
meaning of the requirement that the
body concerned be “under the control
of” a public authority is not well estab-
lished.

2.3.5 Formal requirements

In general, the definition of require-
ments concerning the form of the re-
quest has not been considered neces-
sary. The Directive itself states no for-
mal requirements for a request. Thus,
requests may be made orally or in writ-
ing. An oral request has the advantage
of speed. A written request has certain
advantages, too. It can more easily be
passed on and it can add to the clarity
of the request to spell it out in writing.
Moreover, a written request can be
preferable in connection with the time
periods for response and in obtaining a
written response. Moreover, it may be

necessary, as in the Netherlands, to ob-
tain a written response in order to be
able to commence an appeal. Finally,
information should, wherever possible,
be made available in the form (e.g. pho-
tocopy, diskette, inspection) preferred
by the person requesting it.

2.3.6 Exceptions

Exceptions to the general rule in favour
of access to environmental information
exist to protect certain legitimate inter-
ests which would be harmed by disclo-
sure of information in a particular case.
In order that the exceptions in any legal
instrument not overwhelm the right of
access, they should be specified in
clearly-defined terms and invoked only
after balancing the harm disclosure
would cause against the public interest
in access to information.

The Directive, like most legal instru-
ments regulating access to information,
includes exceptions designed to protect
the confidentiality of international rela-
tions, national defence, public security
and personal privacy. Other exceptions
of particular importance for environ-
mental information requests concern
confidential commercial and industrial
information; matters under inquiry; in-
formation voluntarily supplied; and in-
ternal communications and unfinished
documents.

Commercial confidentiality interests
can be protected by an exception
strictly limited to information which is
a confidential trade secret - that is in-
formation not known to parties other
than the company and the public
authority - the release of which would
significantly harm the company and as-
sist its competitors. If commercial con-
fidentiality is understood to protect any
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information which affects a company,
then access to much environmental in-
formation will be denied. Moreover, the
company in question should have ac-
tively indicated its desire that the in-
formation concerned be given confiden-
tial treatment, preferably when it sup-
plied it to the public authority. In the
Netherlands, if confidential commercial
information has been removed from a
document before its release, a so-called
‘second text’ must be supplied. This re-
dacted document indicates where in-
formation has been removed and, in a
general way, the substance of the in-
formation withheld.

An exemption for proceedings and in-
quiries can best be limited to ongoing
court proceedings and investigations
that might result in criminal charges.
The exemption should not apply to leg-
islative proceedings.

In access to information systems with a
list of exceptions which protect legiti-
mate interests in confidentiality, there
is no need for a further exemption for
voluntarily supplied information. The
other exceptions provide protection for
confidential information based on its
contents - not on the manner by which
the public authority obtained it. Moreo-
ver, in systems where mandatory report-
ing of environmental information to
public authorities is less well developed,
a correspondingly greater amount of
environmental information may be ob-
tained voluntarily. In such systems, an
exception for voluntarily supplied in-
formation threatens to exclude much of
the available information from public
access.

Any exemption for unfinished docu-
ments should be limited in time and

not apply to any documents which have
been used or considered by a public
authority in arriving at a decision.

2.3.7 Practical arrangements

Practical arrangements are an essential
component of effective access to infor-
mation. Where the practical arrange-
ments have been organised with care,
the usefulness of access to environ-
mental information legislation is sub-
stantially increased. The Directive
authorises the member states to define
the practical arrangements for organis-
ing access to environmental information
within their own system.

Practical arrangements include such
matters as establishing reasonable hours
and reasonable places for inspection of
documents or mechanisms which allow
the public to identify which public
authority has what information. Intro-
duction of such arrangements also
benefits public authorities as it helps
make access to information easier to
administer.

Some member states have developed
practical arrangements that help provide
practical access to information. Exam-
ples of practical arrangements that can
be useful are the designation of an in-
formation officer for each ministry, de-
partment or public authority. The estab-
lishment and maintenance of registers
is also useful and helps the person seek-
ing information quickly to get an idea
of what information a public authority
holds. Some member states require the
public authority to provide assistance to
a requester to help him or her make the
request as specific as possible, or to di-
rect it to the proper public authorities.
Some public authorities have arranged



PUBLIC ACCESS TO ENVIRONMENTAL INFORMATION 11

for proper inspection facilities that are
comfortable and convenient for the
user.

2.3.8 Costs

If requested information is made avail-
able at excessive cost, the exercise of
the right of access to environmental in-
formation is frustrated. The Directive
permits charging for supplying informa-
tion provided the charge does not ex-
ceed a reasonable cost. Unreasonable
costs obviously operate to restrict the
access to information intended by the
Directive.

Fortunately, reasonable fees are being
charged as a rule. Charges for photo-
copies are generally only somewhat
higher than the costs of a photocopy at
a copy-shop; for computer discs, cost
price. Inspection is free and there is of-
ten no charge for a small number of
copies. A number of member states
have assisted the public by establishing
- and publishing - standard lists of
charges for photocopying and other
means of supplying information. Charg-
ing for search time is the exception,
moreover.

2.3.9 Appeals

To be effective, the appeals process
should be timely, transparent, afford-
able, independent, comprehensive, and
result in a binding decision. A decision
on an appeal should be made in time
for it to be relevant in the context of
the proceeding for which the informa-
tion is sought.

The decisions should be made known
so that the decisions can provide guid-
ance to both the public and the public
authorities. The use of special adminis-
trative tribunals exclusively concerned

with access to information cases may be
a desirable way to establish experience
and expertise with these matters.

The process should not entail such high
costs that the right of appeal cannot be
effectively used. The recovery of the
costs of appealing and of lawyers costs,
if any, should be possible if the appeal
is successful.

While an internal review of a decision
to refuse a request by the public author-
ity holding the information may be a
first step in the appeals process, the
process should further provide for re-
view by a body independent of the pub-
lic authority itself.

The appeals process should cover all
public and quasi-public authorities.

The appeals process should, ultimately,
result in a decision binding on the
authority.

The Directive requires that an avenue
of appeal exist where a request for in-
formation has been denied in whole or
in part. The appeals process is a com-
ponent of the existing legal system in
the country concerned. Thus, in some
countries, the high cost of proceeding
can discourage appeals. This can be the
case where appeals must be taken to
courts rather than to administrative
bodies, since the costs of administrative
appeals are generally more reasonable.
The speed of decision-making is also a
factor. A favourable decision on appeal
is of little value if the proceeding for
which the requested information is
relevant has already been completed.

Some countries, notably France and
Portugal, have created a special admin-



12 THE LEGAL INSTRUMENTS

istrative tribunal to deal exclusively
with appeals in cases concerning access
to information. Such tribunals can have
significant advantages, even when their
opinions are not binding on public
authorities, because the tribunal has the
greatest expertise and experience in
these matters and its views will gener-
ally be followed.

2.3.10 Time limits

The Directive specifies that requests
must be answered as soon as possible
and at the latest within two months.

In a number of countries, within and
outside the FEU, Ilegislation sets a
shorter deadline for responding to re-
quests. In these countries, requests are
often dealt with promptly and without
undue administrative burden. Such
shorter time frames, e.g. ten days or
two weeks, reflect the time sensitive na-
ture of many requests. In many cases,
the moment in, for example, adminis-
trative proceedings for which the re-
quested information would be useful
will have passed if the information is
received after a delay of two months.

It is also possible to establish a system
of staggered time limits with, for exam-
ple, shorter time limits for response
than for supply. Thus, if the request is
to be refused, that must be communi-
cated within say two weeks whereas
four weeks would be the time limit for
actually supplying the information. Or
four weeks could be the standard time
limit for supply, unless exceptional cir-
cumstances, such as the volume of
documents requested, justified extend-
ing the period by a further four weeks.

2.3.11 Active information

Mention may be made of the Direc-
tive’s single provision concerning active
information. The Directive requires
member states to provide general in-
formation to the public on the state of
the environment without specifying how
or at what intervals.

This single reference makes clear that
the Directive is primarily concerned
with the passive right to information
and does not attempt to address in any
extensive way the various aspects of ac-
tive information. Such provisions might
include notice requirements, environ-
mental reporting provisions, pollution
release and transfer registers, etc.

2.4 The EU Institutions

The Directive applies to the member
states, not to the EU institutions. Al-
though at various times the Commis-
sion has considered developing meas-
ures to extend the coverage of the Di-
rective to the institutions®, no such pro-
posals have yet been launched. Instead,
the Commission and the Council have
adopted general rules for access to their
documents.

The measures adopted by the Commis-
sion and the Council emerge from the
Treaty of Maastricht. Annexed to the
Treaty of Maastricht is a declaration on
the right of access to information. In it,
the member states urged the Commis-

4 .
See, for example, the answer of Environment

Commissioner Ripa di Meana to parliamentary question
no. 2712/90, O.J. No. C 130, 21.5.91, p. 29 indicating the
intention to develop a proposal to apply to environmental
information held by the Commission and the
Commission’s Legislative Program for 1994 declaring its
intention to put forward a proposal to extend the
application of the Directive’s provisions to the
Community institutions, EC Bulletin, Supp. 1/94, p.18.
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sion to present a report during 1993 on
measures “to improve public access to
information available to the institu-

tions”.>

The Commission’s report and a related
series of communications led to the
adoption by the Commission and the
Council of a Code of Conduct in late
1993, followed shortly thercafter by the
adoption of separate decisions of the
two bodies on the implementation of
the Code.®

2.4.1 The Commission

The Commission Decision of 8 Febru-
ary 1994 adopts the Code of Conduct
agreed with the Council (art. 1). The
two documents must be read together.

Access to Commission documents is
open to anyone. A person requesting
information also does not have to show
an interest in the information re-
quested. These provisions are derived
from the general principle stated in the
Code that the “public will have the
widest possible access to documents
held by the Commission and the Coun-
cil”.’

A document is “any written text, what-
ever its medium, which contains exist-

° Declaration (No.17) on the right of access to
information, annexed to the Final Act of the Treaty on
European Union, O.J. No. C 191, 29.7.92,p. 101.

é Declaration 93/730/EC on a Code of Conduct
concerning public access to Council and Commission
documents and Council Decision 93/731/EC of
20 December 1993 on public access to Council
documents, O.J. L 340, 31.12.93, p.43; Commission
Decision 94/90/ECSC, EC, Euratom of 8 February 1994
on public access to Commission documents, O.J.
No. L 46, 18.2.94, p. 58.

! See European Commission, Access to Commission
Documents: User’s Guide (Luxembourg: Office for
Official Publications, 1994), p.9.

ing data and is held” by one of the two
institutions (Code, second paragraph).
The Code limits access to documents
produced by the Commission or the
Council itself. If the requested docu-
ment “was written by a natural or legal
person, a Member State, another Com-
munity institution or body of any other
national or international body”, the re-
quest must be directed to the source of
the document.

An application must be in writing, in
any of the official languages of the
Community,® and addressed to the rele-
vant department of the Commission or
to the Commission offices in the mem-
ber states or third countries. Consulta-
tion on the spot or receipt of a copy are
both possible. In keeping with usual
practice, a reply and any document
supplied is to be made in the language
used in the request.

The Code establishes, in broad terms, a
set of exceptions which the Commis-
sion Decision has adopted. These ex-
ceptions cover:

- the protection of the public interest
(public security, international rela-
tions, monetary stability, court pro-
ceedings, inspections and investiga-
tions);

- the protection of the individual and
of privacy;

- the protection of commercial and in-
dustrial secrecy;

- the protection of confidentiality as
requested by the natural or legal per-
sons that supplied the information or
as required by the legislation of the
Member State that supplied the in-
formation.

8 .
User’s Guide, see note 7.
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The Commission and the Council may
also refuse access in order to protect
the institution’s interest in the confi-
dentiality of its proceedings.

The rules require a response, in writing,
within one month. If the request is to
be refused, the applicant must at the
same time be informed that “he has
one month in which to apply to the
Secretary-General of the Commission
for review of the intention to refuse ac-
cess”.

Printed documents of less than 30
pages are to be provided free of charge.
For longer documents, the Commission
may charge a fee of 10 ECU plus 0.036
ECU per page for copies.

In order to assist the Commission serv-
ices with the implementation and appli-
cation of the new Commission rules,
the Secretary-General circulated a guide
on access to Commission documents.
The Guide reminds the Commission’s
officials that the rules are meant to pro-
vide the widest possible access to
Commission documents, that requests
are to be considered on a case by case
basis, and urges the Commission’s staff
to apply the rules in a “genuine spirit of
openness” (Preface). The Guide antici-
pates a number of questions that were
expected to arise and offers guidance
on handling and responding to requests,
interpreting the exceptions and placing
the Decision in relation to other Com-
mission rules concerning confidential-
ity.

The public has made relatively little
formal use of the right of access.

According to figures from the Commis-
sion, approximately 500 requests were

made in the first two years after the
Decision took effect. Some 20% of
these concerned requests for environ-
mental information. This represents the
largest single category of requests. No
breakdown by subject matter is avail-
able to indicate how many requests in
each category were granted or denied.

2.4.2 The Council

Following its agreement on the Code of
Conduct with the Commission of 6 De-
cember 1993, the Council adopted its
own Decision on access to documents
on 20 December 1993.°

Council statistics indicate that of the
142 requests for documents made in
1994 and 1995, some 10% concerned
environmental information.

No specified indication is available of
whether the environmental requests
have been granted or denied. The rea-
son cited most often for the denial of a
request is the protection of the confi-
dentiality of the Council’s delibera-
tions.!°

2.4.3 The Parliament

The European Parliament has long been
a proponent of greater transparency in
the workings of the institutions of the
Community. The Parliament’'s own
rules on access to documents reflect
this approach. In general, the Parlia-
ment’s documents are available to the
public.

? Council Decision of 20 December 1993, O.J. No. L 340,
31.12.93, p.43.

10 The data in this paragraph are taken from the Report
by the Secretary General on the Implementation of the
Council Decision on Public Access to Council Documents
(July 1996) on the first two years of experience with the
Code of Conduct.
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A "document” of the European Parlia-
ment includes both official documents
prepared or considered by the Parlia-
ment in the course of its work as well as
studies, brochures and other material
issued by the Parliament’s Secretariat-
General.

Official documents are understood to
include all the documents which have
been given a session number. These in-
clude reports, including plenary voting
records, draft resolutions and recom-
mendations.

The official documents are as a rule to
be provided free unless a price appears
on the document’s cover.

2.5 The situation in
non-EU member states
2.5.1 EEA countries: Iceland, Liechtenstein

and Norway

Although not members of the EU, Ice-
land, Liechtenstein and Norway are
bound by the European Economic Area
(EEA) agreement to adopt the "acquis
communautaire”, including the Direc-
tive. Thus, under the EEA agreement,
the Directive is also applicable in these
three states.

Liechtenstein implemented the Direc-
tive’s provisions in late 1992 in a law
which is almost a verbatim transposi-
tion of the Directive’s provisions. Liech-
tenstein does not, however, charge any
fees for the supply of environmental in-
formation. With the transposition of the
Directive, the situation in Liechtenstein
now differs in some measure from that
of its close neighbour, Switzerland. In
Switzerland, the right of access to in-
formation is clearly subordinate to the

protection of trade and business secrecy
and other interests as well. Moreover,
Swiss law does not specify all grounds
for refusing access to information but
permits the authorities to weigh con-
flicting interests against one another.

Like its Scandinavian neighbours, Nor-
way has a tradition of good access to
information in possession of the public
authorities. Existing legislation already
satisfies the requirements of the Direc-
tive and has moreover recently been
supplemented by an amendment to the
Norwegian constitution on the right of
access to environmental information.

2.5.2 Central and Eastern Europe

Most countries of the region enacted
much new legislation in the aftermath
of the transition from Communist rule.
Included in this wave of legislation
were new laws on administrative proce-
dure, environmental protection and, in
some cases, access to information.

The rights provided by this legislation
have to date generally not led to effec-
tive access to (environmental) informa-
tion, however. In a number of states,
proposals for more specific and
strengthened legislation on access to
environmental information have been
made or adopted.

The Directive is of particular impor-
tance for those states which wish to be-
come members of the European Union
since a condition for joining will be the
adoption of the “acquis com-
munautaire”, including the Directive.
In Poland and other states, steps are
already taking place to bring national
laws into conformity with the Direc-
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tive’s requirements.!!
2.6 Relevant international
instruments

2.6.1 Principle 10 of the Rio Declaration
and Chapter 40 of Agenda 21

The Declaration adopted at the U.N.
Conference on Environment and De-
velopment (UNCED), in Rio de Janeiro
in 1992, includes an important state-
ment on the right to information on the
environment. Principle 10 of the so-
called Rio Declaration provides, in rele-
vant part:

“At the national level, each individual
shall have appropriate access to in-
formation concerning the environ-
ment that is held by public authori-
ties, including information on haz-
ardous materials and activities in
their communities, and the opportu-
nity to participate in decision-making
processes.”

This statement forms the springboard
for the subsequent adoption of the
Sofia Guidelines discussed below.

Chapter 40 of Agenda 21, also adopted
at UNCED, contains important provi-
sions on information for decision-
making as well. Worth noting here are
the call for “attention [to] be directed to
the quality of the information and the
ease with which users can find the ap-
propriate, accurate and timely informa-
tion they require” (para. 35); and the
concern that as access to information

' For a more detailed review of the developments in six Central
and FEastern European countries, see the chapters on Poland,
Hungary, the Czech Republic, Slovakia, Bulgaria and Romania
in R. Hallo (ed.), Access to Environmental Information in
Europe, note 1 above. Further information can be found in the
publications of the Regional Environmental Center in Budapest
on Public Participation in Environmental Decisionmaking. These
publications cover 13 states in the region, including the three
Baltic states.

improves for some, “the gap between
these groups and those who are not
able to keep pace will widen dramati-
cally” (para. 38).

2.6.2 The UN ECE Guidelines on Access to
Environmental Information and Public
Participation in Environmental
Decision-Making

The Environment Ministers of the UN
ECE region’s countries (comprised of
more than 50 states including all of
Europe) adopted Guidelines on Access
to Environmental Information and Pub-
lic Participation in Environmental Deci-
sion-making at their third Ministerial
Conference in Sofia, Bulgaria, in Octo-
ber 1995.

The Guidelines draw significantly on
the provisions of the EU’s Directive on
freedom of access to environmental in-
formation and in certain respects go be-
yond what the Directive requires. The
Guidelines are however just that, guide-
lines, and are not binding. They are sig-
nificant in that they do reach beyond
the EU to all the countries of Europe as
well as a number of former Republics
of the Soviet Union, including states
where access to environmental informa-
tion rules have yet to be adopted.

The ECE Guidelines are in four sec-
tions including one on access to envi-
ronmental information. The Guidelines
cover most of the key issues pertaining
to access to environmental information
in its "passive” mode.

Notable elements of the Guidelines are:

12 This section is drawn from J. Wates, AThe UN ECE
Guidelines and draft Convention on Access to
Environmental Information and Public Participation in
Environmental  Decisionmakingl] in  Access to
Environmental Information in Europe note 1 above.
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- the presumption in favour of access
to environmental information for any
person (i.e. in principle, all environ-
mental information should be avail-
able to any person unless it falls in an
exempt category);

- a fairly broad definition both of envi-
ronmental information, and of the
bodies which are supposed to supply
it;

- a requirement that in each case where
it is proposed to withhold informa-
tion, the public interest served by dis-
closure must be taken into considera-
tion;

- a qualified requirement to limit
charges for information to the costs
of reproduction and dissemination
(qualified by “where appropriate”),
with the right to inspect information
free of charge;

- arequirement that where information
is held in various forms, it should be
supplied in the form specified by the
person requesting the information (a
measure which could significantly re-
duce the costs of information, where
for example voluminous reports can
be obtained on diskette or accessed
through a modem).

Some of these aspects go slightly fur-
ther than the FEU Directive and
(notwithstanding  their  non-binding
status) could point the way to possible
changes in the Directive in the course
of its forthcoming review. On the other
hand, other access to information ele-
ments in the Guidelines have drawn
criticism from environmental NGOs
and other groupings'’, on the grounds
that they replicate provisions of other

13 Notably the European Parliament (PE 213.458/fin.),
GLOBE EU (Global Legislators’ Organisation for a
Balanced Environment) and the federation of European
Green Parties.

legislation, including the Directive,
which have been found wanting.
Among the points raised are the follow-
ing:

the wide range of broadly defined

categories of information which may

be exempt from disclosure (in particu-
lar, information relating to matters
which have been, but are no longer,
sub judice or under enquiry; commer-
cially confidential information; and
voluntarily supplied information);

- the failure to include in express terms
information relating to human health
in the definition of environmental in-
formation;

- the blanket exemption of legislative
bodies from the obligation to supply
information;

- the length of the time-frame allowed

for a response to a request for infor-

mation (six weeks, only slightly less
than the two months allowed under
the EU Directive) and the lack of clar-
ity as to whether the information is
actually meant to be supplied within
that period or merely that a response
must be given.

In endorsing the ECE Guidelines, the
Ministers invited the ECE “to review
their implementation in 1997 and to

report to the next Conference”.!*

The Guidelines themselves also address
the question of their own implemen-
tation:

- states are encouraged to use a "broad
consultative process” in developing
the necessary strategies for imple-
menting the Guidelines;

- reference is made to the need for “a
clear regulatory framework providing

14 Sofia Ministerial Declaration, para.43.
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procedural and institutional guaran-
tees and proper enforcement pro-
grammes” in order to achieve effec-
tive implementation of access to envi-
ronmental information and public
participation in environmental deci-
sion-making processes;

- specific measures which states are to
a greater or lesser extent encouraged
to introduce are the designation of in-
formation officials, the use of Om-
budspersons and educational and
training activities;

- states are urged to "promote regular
monitoring of the implementation of
the present Guidelines”. States are
also requested to “support ongoing
activities and facilitate the exchange
of experiences of implementation”;

- a recommendation is made that
“states should report about the prog-
ress made in implementing the pres-
ent Guidelines to the United Nations
Economic Commission for Europe
not later than two years after the
adoption of the document”, i.e. Oc-
tober 1997.

In Sofia, the ECE Environment Minis-
ters also agreed that the possibility of a
Convention on Public Participation
should be considered, with "appropriate
involvement” of NGOs. Negotiations
for such a Convention have indeed
commenced, as discussed in section 3.3
below.

Even assuming that a Convention is
adopted by the target date of mid-1998
and that it covers the same ground as
the Guidelines, it would be a number of
years from now before it would enter
into force. Even after that time, the
Guidelines will continue to be relevant
for any state which has not signed the
Convention.

2.7 Conclusions: Toward a

culture of openness

The discussion above reviews the exist-
ing legal instruments and their scope.
The question whether existing access to
environmental information legislation is
working well has not been addressed.

In the EU member states, issues have
arisen over whether to define the prac-
tical arrangements; the scope of the
public bodies covered and the extent to
which the legislation applies to priva-
tised bodies; the application of the leg-
islation to public authorities when they
act in a (quasi-)judicial capacity; over
whether the Directive provides a right
to a copy of a document or only a right
to inspect it; obtaining responses to re-
quests within the two-month time pe-
riod set by the Directive; what should
be understood as a reasonable cost; the
appeals mechanism; and the scope of
the exceptions, in particular for com-
mercial information, public proceed-
ings, matters under enquiry, and inter-
nal communications.

As this list of issues indicates, the
transposition of the Directive in na-
tional law is but the beginning of a
gradual process of improving access to
environmental information. Time and
experience is required to make legisla-
tion work well in practice. Thus, the Di-
rective’s yield of information can be
expected to grow, especially if legal
provisions and practice draw on the ex-
perience gained to date and improve-
ments are made.

Moreover, experience to date indicates
that the quality of the environmental
information made available can be dis-
appointing and therefore of limited util-
ity for public input in decision-making
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processes. This can be because public
authorities themselves often do not
hold the information desired or because
the information that they do have is not
in usable or comprehensible form."
This illustrates, that the value of the ac-
cess to environmental information in-
strument is dependent on the quality of
the information that public authorities
gather. The development of systems of
sampling, monitoring and reporting on
the part of public and private actors
whose activities affect the environment
is therefore of critical importance. Ex-
amples of such systems include emis-
sions registers or requirements that en-
vironmental license holders measure
and report on their pollution discharges
at such regular intervals and with such
specificity that it is possible to deter-
mine whether they are meeting or vio-
lating the license requirements.

Court decisions are another avenue
which can lead to improvements in the
effectiveness of the legislation. Deci-
sions by administrative or civil courts
can contribute significantly to make
laws more effective.

There is no doubt, however, that access
to (environmental) information legisla-
tion marks an important turning point
in the relationship between officials and
the public.

It should be no surprise that the transi-
tion from a standard of official secrecy
to one of openness is not easily accom-
plished. This is the experience under
the Directive in member states with dis-
tinguished systems of professional bu-

15 For a study illustrating this point in some detail, see
C. Wattiez, Information available to the public on
industrial pollutant releases and transfers in Belgiuni]
WWF PRTR/North Sea Inventory Project WWF
(Brussels, 1995).

reaucracy where official secrecy was a
firm rule, such as Germany and the
United Kingdom, and in those states
where democratic systems are of more
recent vintage, such as Spain. It sug-
gests, that in Central and Eastern
Europe the transition to openness will
also not be a matter of enacting legisla-
tion alone.

An interesting phenomenon to observe
in countries where access to informa-
tion legislation is firmly established,
such as the Netherlands or Sweden, is
that government officials act in the
spirit as well as the letter of the law. In
practice, the formalities for requests for
information are often waived and the
information provided without delay.

The effects of the Directive on the cli-
mate in the member states can also be
observed. In the member states where
access to information laws already ex-
isted, little has changed. In the member
states where implementation was neces-
sary and was accomplished more or less
promptly, the beginnings of a climate of
openness can already be observed. In
contrast, in the member states where
implementation has been late, the Di-
rective has to date had less effect.

The Directive has had a notable effect
on environmental organisations, how-
ever. Many of these, particularly in
member states where the right of access
to environmental information is new,
have been vigorously campaigning for,
and on the basis of, the rights meant to
be provided by the Directive. In Central
and FEastern Europe, environmentalists
are also acutely aware of the impor-
tance of the right of access to informa-
tion and are campaigning for national
legislation to be at least as strong as the
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EU Directive.

Finally, the anxiety about a flood of re-
quests for information has proven to be
unfounded. Opponents of access to in-
formation laws often fear that a vast in-
crease in the workload and administra-
tive burden on public authorities will
result. Experience to date shows that
public authorities are well able to man-
age the volume of requests. Indeed, the
development of practical mechanisms
and structures to respond to public re-
quests for information often helps the
authorities to better manage their data
collection, storage and retrieval systems.

In fact, the more attention given to the
practical arrangements, the easier it is
to manage the requests that are made.
The establishment of information
points, public registers, and other
measures identified above, all contrib-
ute to incorporating access to informa-
tion into the routine business of a pub-
lic authority.

As far as Central and Eastern Europe is
concerned, there has been uneven prog-
ress in shedding the systems of secrecy
which characterised the former gov-
ernments. Steps are being taken to es-
tablish the legislative framework needed
in the first instance to generate envi-
ronmental information and to
strengthen the data collection systems.
In some cases, access to environmental
information rules are now being put
into place.

In the broader UN ECE context, the
Guidelines go further than the Directive
in some respects and cover a greater
geographical area, including some states
without any tradition or legislation for
public access to environmental informa-
tion. The Guidelines are limited in their
effect, however, by their non-binding
character. The negotiation of a Conven-
tion, which would contain binding pro-
visions, is therefore a logical next step.
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3. DEVELOPMENTS

3.1 The review of the EU

Directive

The Directive contemplates an evalua-
tion and review in two parts.

To begin with, there is the obligation on
the member states to report on their
experience with the Directive. Article 8
of the Directive requires the member
states to report to the Commission
"[flour years after the date referred to in
Article 9(1)”. The date referred to in
Article 9(1) is 31 December 1992. Thus,
the deadline for the member states to
report to the European Commission is
31 December 1996. This is the first part
of the review.

Then, there is the obligation of the
Commission to report to the European
Parliament and the Council of Minis-
ters. The Commission’s report will be
made after the member states’ reports.
This is the second part of the review.

This review process offers a special op-
portunity to proceed further to improve
access to environmental information in
the member states of the European Un-
ion, and indeed in Europe generally.
The EU Directive has, to date, formed
the principal reference point for access
to environmental legislation in Europe.
As such, improvements which would
increase the effectiveness of the Direc-
tive (and the national legislation based
on it) would be of broad impact.

The review also offers each member
state the opportunity to evaluate how
access to environmental information is
working within its own borders and to
initiate its own steps to introduce im-
provements in its national system of ac-

cess to (environmental) information.
Examples of good practice from the
member states and elsewhere can use-
fully inform this process.

3.2 Review of the EU institutions'
rules

The Commission and the Council have
each recently completed a review of the
first two years of experience with the
Code of Conduct and related rules on
access to documents which took effect
in 1994. The Commission’s review re-
sulted in one change to the costs provi-
sions of its rules to reflect actual prac-
tice.!® The Council likewise made only
minor changes to its rules."” The Coun-
cil’s conclusions accompanying its deci-
sion do raise the possibility that the
Council may establish a register of
documents.

3.2.1 Revision of the Treaty on European
Union

The member states of the European
Union are currently engaged in an In-
tergovernmental Conference (IGC) to
negotiate the revision of the Treaty on
European Union, adopted at Maastricht
in 1992. One item on the agenda is
transparency and the democratic work-
ings of the EU. Accordingly, proposals
are being discussed to anchor the prin-
ciple of transparency, and, in particular,

16 The Commission’s rules now provide that a charge may
be made for the supply of documents longer than
30 pages. Previously, the charge was mandatory.
Commission Decision of 19 September 1996 amending
Decision 94/90/3CSC, EC, Euratom on public access to
Commission documents, O.J. No. L 247, 28.9.96, p.45.

1 Council Decision of 6 December 1996 amending

Decision 93/731/EC on public access to Council
documents, O.J. No. L 325, 14.12.96, p.19.
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access to documents held by the EU
institutions in the Treaty itself. Provi-
sions to this effect can be found in the
draft Treaty elements submitted by the
Irish Presidency to the Dublin summit
meeting in December 1996.

3.3 International developments

3.3.1 Review of the UN ECE Guidelines and

negotiation of a UN ECE Convention
on Access to Environmental Informa-
tion and Public Participation in Envi-
ronmental Decision-Making.

The UN ECE Sofia Guidelines call for
their review two years after adoption.

Two years after adoption is October
1997.

The Sofia Ministerial Declaration also
opened the way to the negotiation of a
Convention on Access to Environ-
mental Information and Public Partici-
pation in Environmental Decision-
Making. Negotiations formally com-
menced in June 1996 with the objective
of having the Convention ready for sig-
nature at the next Environment for
Europe Ministerial Conference to be
held in Denmark, in June 1998.

3.3.2 Review of Agenda 21: Rio plus 5

It is perhaps also worth noting that
Agenda 21 and progress toward sustain-
able development since UNCED will be
the subject of review in the UN Com-
mission on Sustainable Development
meeting and UN General Assembly
Special Session, in June 1997.

3.4 Conclusions: Building on

existing experience

It is evident that there is now, or will be
in the near future, a great deal of activ-
ity in a variety of fora on the subject of
access to (environmental) information.
These processes are running in parallel
and yet to a certain extent can be sig-
nificant influences on each other, as for
example the review of the EU Directive
and the ECE Convention negotiations.
It is too early to predict whether these
various developments will result in sig-
nificant improvements in the legal in-
struments for access to environmental
information.

The foregoing has been intended to out-
line the state of affairs regarding access
to environmental information in
Europe.

In many states, a foundation has been
laid for a useful and effective regime of
access to environmental information. At
the same time, it is also clear that im-
provements can and, where possible,
should be made.

For both kinds of situations, improving
or establishing access to environmental
information, it can be useful to draw on
experience to date. As sketched above,
a best practice model is already emerg-
ing which indicates how both legal in-
struments and the practice under them
may be employed to the benefit of pub-
lic access to environmental information.
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4. THE EUROPEAN ENVIRONMENT AGENCY'S
CONTRIBUTION: PUTTING INFORMATION TO WORK

The preceding sections of this report
have examined existing mechanisms for
providing access to environmental in-
formation for the public.

The European Environment Agency has
a mandate to put information to work.
The data collected - which is a task in
the first instance for the authorities in
the member states - must be useful to
policy-makers, legislators, researchers,
managers, the media as well as the pub-
lic.

The following section will consider the
theme of access to environmental in-
formation in the context of “putting in-
formation to work”.

4.1 Identification of areas for
improvement in the structures
for collecting and presenting
information and of effective
working models

4.1.1

Moving from a sectoral to an
integrated approach

Environmental regulation to date has
often taken a sector-by-sector, compart-
ment-by-compartment, one-problem-at-a-
time approach. This is the case both for
the national level and the EU. Thus,
water, air, soil, waste, hazardous sub-
stances, land use, etc. have generally
been separately regulated.

One unintended consequence of the
sectoral approach is a diversity of re-
quirements for environmental data gen-
eration, collection, and reporting. Not
only may the requirements vary from

regulation to regulation but also the in-
tended users and recipients of the in-
formation collected may vary. Thus, in-
formation may be collected by compa-
nies but not transmitted to public
authorities; or information may be col-
lected under several different laws and
transmitted to the several different gov-
ernment agencies responsible for envi-
ronmental control under the different
laws. As a result, a member of the pub-
lic wishing to obtain a complete picture
of the environmental performance of a
particular company or the state of the
environment in a particular area may
need to hunt down information from
several different public authorities,
some of which may be national authori-
ties, others of which may be regional or
local authorities, or even semi-
governmental entities. Under such cir-
cumstances, the practical hurdles to ac-
cess to environmental information be-
come very high indeed. The difficulty is
not limited to the individual member of
the public; also for governmental
authorities, the difficulty in locating
and obtaining information from other
authorities may interfere with their ef-
fectiveness.

In recent years, some first steps have
been taken to address these problems.
Some countries, among them the
United Kingdom, the Netherlands, and
Ireland, have introduced a system of
integrated licensing, an approach the
EU has adopted with the Integrated
Pollution Prevention and Control
(IPPC) directive.!®

¥ 0J.No.L 275, 10.10.96, p.26.
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Another measure is the introduction of
environmental reporting requirements
for companies by which a single, con-
solidated picture of a company’s envi-
ronmental objectives and performance
can be obtained (e.g. the EU’s EMAS
Regulation). Instruments at national
and EU level exist or are under discus-
sion but can be strengthened and ex-
panded in scope if they are to meaning-
fully respond to the need for more read-
ily available and useful information.

4.1.2 Sampling, monitoring, and reporting
requirements

The question of what data should be
collected and reported is another im-
portant area where improvements can
be sought. In developing new legislation
or evaluating existing measures, a hard
look should be taken at data collection
and transmission requirements.

In particular, are environmental actors
being asked or, better yet required to
measure their activities in such a way
that it is possible to determine not just
whether such activities are in keeping
with all legal requirements but also
what the impact of the activities is on
the environment? This is a complicated
matter and requires first an answer to
the question of what do we wish to
know.

It is thus worth recommending that far
more attention be paid to the inclusion
of provisions in laws and regulations
which lead to the generation of infor-
mation which responds to the need for
effective monitoring, which gives a clear
and reliable picture of the state of the
environment, and which works in com-
patibility with requirements in other
laws.

4.1.3 The privatisation of information

Another trend which can be observed is
the increasing privatisation of informa-
tion. This may take place both in con-
nection with the use of negotiated
agreements and the privatisation of
public functions.

Negotiated agreements are in essence
contracts between parties!’’. Often, the
parties are a government authority on
the one hand and an industry or indus-
try group on the other hand. In some
cases, a semi-governmental or private
entity may be established by govern-
ment in order to perform certain policy
functions, including concluding negoti-
ated agreements with industry. Where
this is the case, uncertainty can exist
whether the information generated by
the parties to the agreement is "held by
a public authority” and accessible to
non-parties, including in particular the
public. Provision should therefore be
made to clarify under what circum-
stances the information collected is ac-
cessible to the public.

Another development of recent years is
the privatisation of public functions.
One result has been that commercial
rates may be charged for access to in-
formation of public interest. This is jus-
tified from the point of view of the pri-
vatised bodies by their need to cover
their own costs. It can however make it
impossible in practice for members of
the public to afford access to the infor-
mation. Privatisation also raises the is-
sue of whether a body falls under the
coverage of instruments for access to

19 The EEA has recently completed a report on

Environmental Agreements, at the request of the
European Parliament, (“Environmental Issues Series, No
3,” EEA, 1997).
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information held by public or quasi-
public authorities. This is an area of in-
creasing dispute despite the attempts,
for example of the Directive, to address
the question. Privatisation can also re-
duce the availability of national and re-
gional data, e.g. on CO,.

4.2 Practical suggestions for
improvements in information
collection and distribution
systems

The preceding section identified three
areas where developments are taking
place in the structure of environmental
regulation. The positive development in
the direction of improved integration
threatens to be offset by the segmenta-
tion of environmental supervision which
privatisation may imply. In between,
lies the issue of whether sampling,
monitoring and reporting requirements
are being effectively employed to gen-
erate useful data.

One recommendation that can be made
is for more emphasis to be given to in-
formation provisions and requirements
in the field of environmental manage-
ment, on the part of both public and
private actors. Concretely, it would be
useful if the environment ministry or
comparable bodies reflected increased
priority to these issues by the designa-
tion of a senior official - an
"information czar” - with responsibility
for these matters. Presently, the infor-
mation function within most ministries
is primarily concerned with external re-
lations and not the policy of ensuring
that environmental measures generate
useful data efficiently and effectively.

At the same time, collection and distri-
bution of information must incorporate

the advances that technology has made
possible, as discussed in the following
section. Thus, for example, the U.S.
Environmental Protection Agency has
begun working to link its data so that
people can locate quickly information
that a single company reports under
various environmental laws.”® The
EPA’s effort is intended to overcome
the difficulty caused by information
housed in separate data bases, in differ-
ent places and formats, and subject to
different disclosure rules.

4.3 Environmental information
in the information society

Only a short time ago, when the draft-
ers of the Directive on freedom of ac-
cess to environmental information set
about their work, they had in mind a
world in which information was found
in documents and documents were
made of paper.

Since the adoption of the Directive in
1990, the world has changed rapidly.
Not only have there been advances in
the distribution and use of computerisa-
tion but electronic communication has
become part of everyday life. Respond-
ing to a request by pulling open a file
cabinet to take out a folder filled with
paper increasingly belongs to the past.
A request for information may now be
sent electronically for data which can
also be transmitted electronically back
to the requester.

This transformation suggests that trans-
formation may also be necessary for the
provisions of the Directive and similar

2 See “EPA Prepares Information Reforms”, Working

Notes on Community Right-to-Know (U.S. Public
Interest Research Group Education Fund, Washington,
D.C.) (January-February 1996).
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instruments. What, for example, does it
mean to “make information available”?
The notion of inspection or supplying a
copy of a paper document seems
strangely out-dated in these days of
electronic browsing and Web-sites open
to any Internet surfer.

For that matter, what is the meaning of
information “held by” public authorities
when computerised data collection and
storage by regulated bodies can be con-
tinuous and instantaneous? Such in-
formation may be held by the regulated
body and available upon request to a
public authority. If a public authority
can summon the data up upon com-
mand, why should a member of the
public not have the same opportunity?

What is an appropriate time limit for a
response given the speed of electronic
communication? The time limit in the
Directive of two months appears almost
ludicrous given the developments in
“real-time monitoring” and given that
electronic transmission of huge volumes
of data can occur in seconds or min-
utes. For example, the French govern-
ment already publishes daily air and
water quality bulletins on-line, demon-
strating that the time line from sam-
pling and reporting to public availability
can be shortened enormously.?!

Electronic communication also adds a
new element to the question of charg-
ing. Generally, charges are meant to
cover copying costs but inspection is
free. Isn’t electronic browsing the
equivalent of inspection? Are fees for
on-line connections or entry to a data-

2

See “Exchange of Environmental Information

base then appropriate? What fee, if any,
should be charged for information
made available electronically?

What practical arrangements should be
made to provide electronic access to
information? The needs of the elec-
tronic searcher and user will differ from
the traditional requester who walks into
an authority’s office or submits a re-
quest in a letter. The requester may
also possess expertise and equipment
more sophisticated than that of the
authority holding the information. De-
mands of this sort from the public,
however, will increasingly bring pres-
sure on authorities to develop mecha-
nisms to serve the public as it actually
is.

These are just a few of the questions
which arise in connection with re-
thinking access to environmental in-
formation in an age of more and more
computerised data and electronic com-
munication.

4.4 Via comparability toward
sustainability

The difficulty of making use of data
gathered in different formats, under dif-
ferent laws, for different purposes, by
different agencies and other actors is
only compounded when one moves
from the national to the international
level. Therefore, efforts to make the in-
formation from one source comprehen-
sible, and if possible, comparable to
that of another source are necessary.

The European Environment Agency has
already taken one concrete step toward
making it possible to communicate
about environmental matters across the

Boosted by Growth in On-line Communications”,divides of language and political sys-

International Environment
1996), pp. 341-342).

Reporter  (April 17,
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tems. * The Agency has created a

multi-lingual thesaurus covering more
than 2000 environmental subjects in the
hope of making key terms more under-
standable. At European level, a com-
mon understanding is an important pre-
requisite for common actions to protect
the environment and move towards sus-
tainability. At national level and below,
authorities also need to speak the same
language, whether communicating be-
tween departments or between different
governmental levels. The Agency can
perhaps assist with programs directed at
statistical offices, ministries, parlia-
ments and others concerned.

4.5 Conclusions

The notion that good information is the
basis for good policy-making, imple-
mentation and enforcement underlies
the mission of the Agency. The Agency
can assist by identifying good practices
and by publicising them, by bringing
attention to the gaps in the systems
which need to be closed, and by work-
ing together with the authorities at rele-
vant levels to improve the entire trajec-
tory from data collection to information
provision.

Improving the structures and practical
arrangements for collecting and provid-
ing information, practical improve-
ments, and a forward-looking view
which takes heed of the revolutionary
technological developments in the in-
formation field are all important steps
which can be taken.

2 The overall approach of the EEA to information
provision is described in its “Information Strategy”
and Work Programme.
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5. FINAL SUMMARY

Public access to environmental informa-
tion is an important right and essential
support to effective environmental pol-
icy. An informed public can contribute
meaningfully to decision-making on en-
vironmental issues. Moreover, an in-
formed public can act as a watch-dog
supplementing governmental environ-
mental management and supervision
efforts. Where possible and necessary,
an informed public can also act to sup-
plement government enforcement ef-
forts. None of this is possible without
access to environmental information.

The principal legal instrument in this
area, the EU Directive, has initiated a
process of making environmental in-
formation more accessible. Instruments
to provide access to documents now
also apply to the EU institutions. Be-
yond the EU itself, the ECE Guidelines
and draft Convention are the most
promising measures for extending the
public’s right of access to environ-
mental information.

Making public access to environmental
information work effectively is primarily
a task for public authorities, in which
the European Environment Agency can
play an important supporting role. In
particular, there is a need for improve-
ments in the quality of the data col-
lected and therefore for strengthening
the sampling, monitoring and reporting
requirements of environmental laws.
Organising information for public ac-
cess is also a priority task which the
Agency can support. Moreover, thought
should be given to the kinds of provi-
sions which will meet tomorrow’s needs
in the information society. Finally, ac-
count should also be taken of the dan-
ger of a division of society into the in-
formation-poor and information-rich.
Such divisions can arise not just among
individuals but also among authorities
within states and among states them-
selves.

Ralph Hallo
Co-ordinator International Program
Stichting Natuur en Milieu
Donkerstraat 17
NL-3511 KB UTRECHT
The Netherlands
tel: +31 30 233.1328
fax: +31 30 233.1311
e-mail: rhallo@snm.antenna.nl
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Annex 1:

Council Directive of 7 June 1990 on freedom of access to

information on the environment (90/313/EEC)

THE COUNCIL OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the
European Economic Community, and in par-
ticular Article 130s thereof,

Having regard to the proposal from the Com-
mission (V),

Having regard to the opinion of the European
Parliament (),

Having regard to the opinion of the Economic
and Social Committee (),

Considering the principles and objectives de-
fined by the action programmes of the Euro-
pean Communities on the environment of 1973
(*), 1977 () and 1983 (%), and more particularly
the action programme of 1987 (*), which calls,
in particular, for devising “ways of improving
public access to information held by environ-
mental authorities”;

Whereas the Council of the European Com-
munities and the representatives of the Gov-
ernments of the Member States, meeting
within the Council, declared in their resolution
of 19 October 1987 on the continuation and
implementation of a European Community
policy and action programme on the environ-
ment (1987 to 1992) (¥) that it was important,
in compliance with the respective responsibili-
ties of the Community and the Member States,
to concentrate Community action on certain
priority areas, including better access to infor-
mation on the environment;

Whereas the European Parliament stressed, in

' 0J No. € 335, 30. 12. 1988, p. 5.
> 0J No. € 120, 16. 5. 1989, p. 231.
¥ 0J No. € 139, 5. 6. 1989, p. 47.
*0J No. €112, 20. 12. 1973, p. 1.
> 0J No. € 139, 13.6. 1977, p. 1.
%0 No. € 46,17.2.1983, p. 1.
70J No. € 70, 18. 3. 1987, p. 3.

§ OJ No. C 289, 29. 10. 1987, p. 3.

its opinion on the fourth action programme of
the European Communities on the environ-
ment (°), that “access to information for all
must be made possible by a specific Commu-
nity programme”’;

Whereas access to information on the envi-
ronment held by public authorities will im-
prove environmental protection;

Whereas the disparities between the laws in
force in the Member States concerning access
to information on the environment held by
public authorities can create inequality within
the Community as regards access to informa-
tion and/or as regards conditions of competi-
tion;

Whereas it is necessary to guarantee to any
natural or legal person throughout the Com-
munity free access to available information on
the environment in written, visual, aural or
data-base form held by public authorities, con-
cerning the state of the environment, activities
or measures adversely affecting, or likely so to
affect the environment, and those designed to
protect it;

Whereas, in certain specific and clearly defined
cases, it may be justified to refuse a request for
information relating to the environment;

Whereas a refusal by a public authority to for-
ward the information requested must be justi-

fied;

Whereas it must be possible for the applicant
to appeal against the public authority’s deci-
sion;

Whereas access to information relating to the
environment held by bodies with public re-
sponsibilities for the environment and under
the control of public authorities should also be
ensured;

¢ 0OJ No. C 156, 15. 6. 1987, p. 138.
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Whereas, as part of an overall strategy to dis-
seminate information on the environment,
general information should actively be pro-
vided to the public on the state of the envi-
ronment;

Whereas the operation of this Directive should
be subject to a review in the light of the expe-
rience gained,

HAS ADOPTED THIS DIRECTIVE:

Article 1

The object of this Directive is to ensure free-
dom of access to, and dissemination of, infor-
mation on the environment held by public
authorities and to set out the basic terms and
conditions on which such information should
be made available.

Article 2
For the purposes of this Directive:

(a) 'information relating to the environment’
shall mean any available information in
written, visual, aural or data-base form on
the state of water, air, soil, fauna, flora,
land and natural sites, and on activities
(including those which give rise to nui-
sances such as noise) or measures ad-
versely affecting, or likely so to affect
these, and on activities or measures de-
signed to protect these, including adminis-
trative measures and environ-mental man-
agement programmes;

(b) 'public authorities’ shall mean any public
administration at national, regional or lo-
cal level with responsibilities, and possess-
ing information, relating to the environ-
ment with the exception of bodies acting
in a judicial or legislative capacity.

Article 3

1. Save as provided in this Article, Member
States shall ensure that public authorities
are required to make available information
relating to the environment to any natural or
legal person at his request and without his
having to prove an interest.

Member States shall define the practical ar-
rangements under which such information is
effectively made available.

2. Member States may provide for a request for
such information to be refused where it af-
fects:

- the confidentiality of the proceedings
of public authorities, international rela-
tions and national defence,

- public security,

- matters which are, or have been, sub
Jjudice, or under enquiry (including dis-
ciplinary enquiries), or which are the
subject of preliminary investigation
proceedings,

- commercial and industrial confidential-
ity, including intellectual property,

- the confidentiality of personal data
and/or files,

- material supplied by a third party
without that party being under a legal
obligation to do so,

- material, the disclosure of which would
make it more likely that the environ-
ment to which such material related
would be damaged.

Information held by public authorities shall
be supplied in part where it is possible to
separate out information on items concern-
ing the interests referred to above.

3. A request for information may be refused
where it would involve the supply of unfin-
ished documents or data or internal com-
munications, or where the request is mani-
festly unreasonable or formulated in too
general a manner.

4. A public authority shall respond to a person
requesting information as soon as possible
and at the latest within two months. The
reasons for a refusal to provide the informa-
tion requested must be given.

Article 4

A person who considers that his request for
information has been unreasonably refused or
ignored, or has been inadequately answered by
a public authority, may seek a judicial or ad-
ministrative review of the decision in accor-
dance with the relevant national legal system.

Article 5

Member States may make a charge for supply-
ing the information, but such charge may not
exceed a reasonable cost.
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Article 6

Member States shall take the necessary steps
to ensure that information relating to the envi-
ronment held by bodies with public respon-
sibilities for the environment and under the
control of public authorities is made available
on the same terms and conditions as those set
out in Articles 3, 4 and 5 either via the compe-
tent public authority or directly by the body
itself.

Article 7

Member States shall take the necessary steps
to provide general information to the public on
the state of environment by such means as the
periodic publication of descriptive reports.

Article 8

Four years after the date referred to in Article
9 (1), the Member States shall report to the
Commission on the experience gained in the
light of which the Commission shall make a
report to the European Parliament and the

Council together with any proposal for revision
which it may consider appropriate.

Article 9

1. Member States shall bring into force the
laws, regulations and administrative provi-
sions necessary to comply with this Directive
by 31 December 1992 at the latest. They
shall forthwith inform the Commission
thereof.

2. Member States shall communicate to the
Commission the main provisions of national
law which they adopt in the field governed
by this Directive.

Article 10
This Directive is addressed to the Member
States.

Done at Luxembourg, 7 June 1990.
For the Council

The President
P. Flynn
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Annex 2: List of national measures implementing Directive 90/313/EEC

Belgium

01. Arrete de I'executif flamand no 91/1617 du 06/02/91, moniteur belge 26/06/91 p. 14269

02. Ordonnance no 91/2617 du 29/08/91, moniteur belge 01/10/91 p. 21505

03. Besluit van vlaamse executieve houdende vaststelling van het vlaamse reglement betref-
fende milieuvergunning, moniteur belge van 26/06/91 blz 14269

04. Decret region wallonne no 91/2798, moniteur belge du 11/10/91 p. 22559

05. Arrete de l'executif flamand no 92-3045 du 31/07/92, moniteur belge du 14/12/92 p.

26636

06. Arrete de l'executif flamand no 92-3044 du 07/01/92, moniteur belge du 14/12/92 p.
26192

07. Arrete de l'executif regional wallon du 06/05/93, moniteur belge du 07/07/93 p.
16094-16095

08. Arrete de l'executif regional wallon du 06/05/93, moniteur belge du 07/07/93 p.
16083-16086

09. Arrete de I'executif flamand du 23/10/91, moniteur belge du 27/11/91 p. 26562

10. Arrete de I'executif flamand du 09/12/92, moniteur belge du 15/12/92 p. 26657

11. Loi du 11/04/94, moniteur belge du 30/06/94 p. 17662

12. Arrete royal du 23/06/94, moniteur belge du 30/06/94 p. 17666

13. Arrete royal du 27/06/94, moniteur belge du 30/06/94 p. 17666

14. Arrete royal du 27/06/94, moniteur belge du 30/06/94 p. 17669

15. Arrete de 1'executif flamand no 95-2096 du 01/06/95, moniteur belge du 31/07/95 p.
21447

Germany
01. G. Vom 08/07/94, bundesgesetzblatt (teile i, ii, iii) nr. 42 vom 15/07/94 s. 1490
02. Verordnung vom 07/12/94, bundesgesetzblatt (teile i, ii, iii) nr. 88 vom 13/12/94 s. 3732

Denmark

01. Lov nr. 572 19/12/85, lovtidende a
02. Lov nr. 292 af 27/04/94

03. Bekendtgoerelse nr. 646 af 18/09/86
04. Bekendtgoerelse nr. 579 af 27/06/94
05. Bekendtgoerelse nr. 585 af 24/06/94
06. Vejledning nr. 123 af 30/06/94

07. Bekendtgoerelse nr. 647 af 18/09/86

Spain

01. Ley regimen juridicio las administraciones publicas y del procedimentode administracion
comun 26/11/92, boletin oficial del estado n. 285 27/11/92 p. 40300

02. Ley n. 38/1995 12/12/95, boletin oficial del estado n. 297 13/12/95

France
01. Loi n. 78-753 du 17/07/78, journal officiel p. 2851 18/07/78
02. Decret n. 88-465 du 28/04/88, journal officiel p. 5900 30/04/88

Greece
01. Decision ministerielle no 77821/1440 de 06/09/95, fek b no 795 du 14/09/95 p. 9358
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Ireland
01. Environmental protection agency act 1992 of 23/04/92
02. Access to information on the environment regulations of 20/05/93, statutory instruments

no 133 of 1993
03. Ombudsman act 1980 of 14/07/80, no 26 of 14/07/80
04. Ombudsman (amendment) act 1984 of 21/11/84, no 19 of 21/11/84
05. Ombudsman act (first schedule) (amendment) order 1984 of 06/12/84, s.I. No 332 of

1984

06. Finance act 1981

07. The rules of the superior courts, statutory instruments no 15 of 1986

08. Environmental protection agency (licensing) regulation of 13/04/94, statutory instruments
no 85 of 1994

09. Local government (planning and development) (no 2) regulations of 06/04/95, statutory
instruments no 75 of 1995

10. E.c (environmental impact assessment) regulations of 19/12/89, statutory instruments no
349 of 1989

11. Local government (planning and development) act of 16/07/92

12. Environmental protection agency (licensing) (amendment no 2) regulations of 06/04/95,

statutory instruments no 76 of 1995

13. Air pollution act, 1987 (licensing of industrial plant regulations of 14/10/88, statutory
instruments no 266 of 1988

14. Local government (planning and development) regulation of 14/04/94, statutory instru-
ments no 86 of 1994

Italy

01. Legge n. 241 del 07/08/90, decreto del presidente della repubblica n. 192 del 18/08/90

02. Decreto del presidente della repubblica n. 352 del 27/06/92, gazzetta ufficiale n. 177 del
29/07/92

Luxembourg
01. Loi du 10/08/92, memorial a du 28/09/92 p. 2204 nr 71
02. Reglement grand-ducal du 10/08/92, memorial a du 28/09/92 nr 71 p. 2206

The Netherlands

01. Wet openbaarheid van bestuur van 31/10/91, staatsblad nr. 703 van 31/12/91 blz 1;

02. Wet algemene bepalingen milieuhygiene van 30/03/88, staatsblad nr. 133 van 19/04/88
blz 1

03. Wet administratieve rechtspraak overheidsbeschikkingen van 01/05/75, staatsblad nr 284
van 17/06/75 blz 1

04. Wet milieugevaarlijke stoffen van 05/12/85, staatsblad nr 639 van 17/12/85

05. Besluit van 20/04/76 tot vaststelling van datum inwerkingtreding produktschap voor vee
en vlees 01/05/75 van 20/04/76, staatsblad nr 234 van 27/04/76

06. Besluit van 20/04/92 tot vaststelling inwerkingtreding wet openbaarheid van bestuur van
10/04/92, staatsblad nr 185 van 28/04/92

07. Besluit van 07/08/80 tot vaststelling inwerkingtreding wet algemene bepalingen milieu-
hygiene en daarmee samenhangende regelingen, staatsblad nr 443 van 28/08/80

08. Besluit van 11/12/86 tot vaststelling gedeeltelijke inwerkingtreding wet milieugevaarlijke
stoffen, staatsblad nr 623 van 23/12/86

09. Besluit van 09/01/86 tot vaststelling gedeeltelijke inwerkingtreding wet milieugevaarlijke
stoffen, staatsblad nr 10 van 23/01/86

10. Aanwijzingen inzake openbaarheid van bestuur van 08/04/92, staatscourant nr 84 van

01/05/92 blz 13
11. Regeling uitvoering wob van 18/06/92, staatscourant nr 118 van 23/06/92
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Portugal

01. Decreto-lei n. 422/91 05/11/91, diario da republica i aviso n. 263 15/11/91 p. 5852

02. Lein. 65/93 26/08/93, diario da republica i serie aviso n. 200 26/08/93 p. 4524

United Kingdom

01. Environmental information regulation 1992 of 18/12/92, statutory instruments 1992 no
3240 of 31/12/92
02. European communities environmental protection - the environmental information regula-

tions (Northern Ireland) 1993 of 09/02/93, statutory instruments no 43

Source: Celex
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Annex 3: UN ECE Guidelines on Access to Environmental Information and
Public Participation in Environmental Decision-Making,
Environment for Europe Ministerial Conference, Sofia,

October 1995

GUIDELINES
ON ACCESS TO ENVIRONMENTAL INFORMATION
AND PUBLIC PARTICIPATION
IN ENVIRONMENTAL DECISION-MAKING

PREAMBLE

Recalling Principle 10 of the Rio Declaration on Environment and Devel-
opment which states that: "Environmental issues are best handled with the partici-
pation of all concerned citizens, at the relevant level”,

Recognising that in order to increase awareness of environmental problems
and promote effective public participation, access to environmental information
should be guaranteed,

Recognising that public participation contributes to the endeavours of public
authorities to protect the environment, and bearing in mind that environmental pol-
icy and decision-making should not be restricted to the concerns of authorities,

Recognising that in order to promote effective public participation the public
need to be aware of the means and methods of participation in environmental deci-
sion-making processes, and in the solving of environmental prdlems,

Recognising that public participation can be a source of additional informa-
tion and scientific and technical knowledge to the decision makers,

Convinced that environmental authorities should raise public awareness in
order to promote greater public understanding and support for environmental poli-
cies and enforcement,

Aware that the promotion of public participation requires the transparency
and the accountability of public authorities, thus improving their credibility and
strengthening support for their activities,

Concerned that when emphasising the importance of public participation in
protecting environmental rights, it should also be recognised that all persons, both
individually and in association with others, have a duty to protect and preserve the
environment,

Whereas practicable access to the courts and administrative complaints pro-
cedures for individuals and public interest groups will ensure that their legitimate
interests are protected and that prescribed environmental measures are effectively
enforced and illegal practices stopped,
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The following Guidelines are approved:

Nothing in these Guidelines shall be construed as diminishing any of the rights of
access to information and public participation which may be guaranteed under the
laws of any member State or under any agreement to which it is a party.

1. Access to Environmental Information

1.  For the purpose of these Guidelines environmental information means any in-
formation on the state of water, air, soil, fauna, flora, land and natural sites, and on
activities or measures adversely affecting or likely to affect these, and on activities
or measures designed to protect these, including administrative measures and envi-
ronmental management programmes.

2.  Any natural or legal person should have free access to environmental informa-
tion at their request, subject to the terms and conditions contained in these Guide-
lines, without regard to citizenship, nationality or domicile and without having to
prove a legal or other interest.

3. Public authorities (at national, regional and local level) and bodies having pub-
lic responsibilities for the environment, with the exception of bodies which are act-
ing in a judicial or legislative capacity, should supply environmental information
subject to the terms and conditions contained in these Guidelines.

4,  Public authorities should regularly collect and update adequate environmental
information. In addition, States should establish, where voluntary systems are in-
adequate, mandatory systems for ensuring that there is an adequate flow of infor-
mation about activities significantly affecting the environment to the public authori-
ties.

5.  States should take the necessary steps to make their environmental informa-
tion systems more transparent, e.g. by specifying the type and scope of the envi-
ronmental information available and the basic terms and conditions under which it
is made available and the process by which it can be obtained, and by the estab-
lishment and maintenance of registers and the designation of infornation officers.

6. A request for information may be refused only where it affects:

(a) The confidentiality of the proceedings of public authorities, international
relations and national defence;

(b) Public security;

(¢) Matters which are, or have been, sub judice or under enquiry (including
disciplinary enquiries), or which are the subject of preliminary
investigation proceedings;

(d) Commercial and industrial confidentiality (for example in relation to
agricultural and other business activities), including intellectual property;

(e) The confidentiality of personal data and/or files;

(f) Material supplied by a third party without that party being under, or being
capable of being put under, a legal obligation to do so, and where that party has
not consented to the release of the material;

(g) Material, the disclosure of which could endanger the environment, e.g.
information on the breeding sites of rare species.
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A request may also be refused if it would involve the supply of any material in the
course of completion. The aforementioned grounds for refusal are to be interpreted
in a restrictive way with the public interest served by disclosure weighed against the
interests of non-disclosure in each case. Reasons for a refusal to comply with a re-
quest for information must be stated in writing. Where only part of the information
requested falls within one of the exempt categories, the remainder of the informa-
tion should be separated out and supplied to the person making the equest.

7.  Public authorities should respond to a person requesting information as soon
as possible and at the latest within six weeks.

8.  Environmental information, such as that contained in public registers, should
be available to the public for inspection free of charge. Any person requesting in-
formation should be provided with adequate facilities for obtaining copies of such
information (subject to copyright provisions), on payment of cost of reproduction
and dissemination, if appropriate. Where information is held in various forms, it
should be provided in the form specified by the person requesting the information,
e.g. in written, visual, aural or electronic form.

9.  States should ensure that a person who considers that his or her request for in-
formation has been wrongfully refused or ignored, or has been inadequately an-
swered by a public authority, or overcharged, may seek judicial or administrative re-
view in accordance with the relevant national legal system.

10. States should regularly publish up-to-date information on the state of the envi-
ronment, e.g. in a report.

11. States should actively publicize the availability of important national and in-
ternational documents on the environment, where they exist, such as strategies,
programmes, action plans and progress reports on their implementation.

12. States should actively publicize the availability of the texts of international le-
gal instruments, to which they are a party, and which establish procedures for pub-
lic access to environmental information or public participation rights, preferably in
their own language(s) together with relevant conference resolutions or recommenda-
tions.

13. States should inform the public of the possibilities of submitting information
to international bodies concerning non-compliance with international rules.

14. States should encourage entities whose activities have a significant adverse
impact on the environment to report regularly to the public on the environmental
impact of their activities.

15. Public access to information stemming from such voluntary schemes as eco-
audits 1/ should be encouraged, as should eco-labelling schemes for more environ-
mentally friendly products.
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II. Public Participation

16. States should facilitate public participation in environmental decision-making
processes and decision-making processes having significant environmental implica-
tions.

17. States are encouraged to establish formal and informal consultative processes
to facilitate the involvement of NGOs in decision-making processes having signifi-
cant environmental implications and to eliminate impediments or obstacles to pub-
lic participation.

18. States should make special efforts to promote public participation in environ-
mental policy-making and decisions that are of particular interest to regional and
local communities.

19. Consultations should take place early in the decision-making process, at a
stage when options are still open and effective public influence can be exerted.
States should establish transparent procedures and provide relevant information.
Where appropriate, the relevant authorities should give the public additional assis-
tance and explanations. States are encouraged, where feasible, to relate time limits
placed on public consultation to those under the access-to-information regimes with
a view to ensuring informed public participation.

20. The relevant authorities should be responsible for the effective training of pub-
lic officials to improve their understanding of their responsibilities in granting the
public access to information and facilitating public participation in environmental
decision-making.

21. Before decisions significantly affecting the environment are taken, States
should introduce measures ensuring that public opinion, including the views of
NGOs, other interest groups and environmental advisory bodies, is taken into ac-
count.

22. States should ensure public participation in environmental administrative de-
cision-making processes preferably by means of explicit rules governing certain pro-
cedures such as, if applicable, environmental impact assessment (EIA) and the issu-
ing of permits or licences, particularly where these may have significant effect on
the environment. Those rules could include, inter alia, the right to be heard, proce-
dures which include the right to propose alternatives where feasible, a reasonable
time to comment, the right to a reasoned decision and the right of recourse to ad-
ministrative and/or judicial proceedings in order to challenge failures to act and to
appeal decisions.

23. States are encouraged to take as a minimum standard the obligations and rec-
ommendations on EIA as contained for example in the Convention on Environ-
mental Impact Assessment in a Transboundary Context (Espoo, 1991).

24. States should ensure that persons involved in public participation in environ-
mental matters are not penalised in any way for activities that are otherwise lawful.
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III. Administrative and Judicial Proceedings

25. The public should have access to administrative and judicial proceedings, as
appropriate. Suitable legal guarantees should ensure that proceedings are fair, open,
transparent and equitable. It is desirable that proceedings are not prohibitively ex-
pensive.

26. It is desirable that standing should be given a wide interpretation in proceed-
ings involving environmental issues.

IV. Implementation of the Guidelines

27. States are encouraged to adopt the necessary strategies for the implementation
of the present Guidelines, which should be developed as a result of a broad consul-
tative process.

28. The effective implementation of access to environmental information and pub-
lic participation in environmental decision-making processes calls for the establish-
ment of a clear regulatory framework providing procedural and institutional guaran-
tees and proper enforcement programmes. Where appropriate, States should set up
organisational structures to facilitate the effective operation of the above guarantees,
e.g. designation of information officials and officials to promote contacts with the
public, the allocation of environmental responsibilities to an anbudsman, etc.

29. States should recognise the special role of local and regional governments and
delegate the necessary authority to these bodies to ensure implementation of these
Guidelines.

30. States should promote environmental education and training for the general
public and specified target groups, especially regarding the methods and techniques
of access to information and public participation. The decisive role of NGOs, edu-
cational institutions and the media should be recognised and they should be given
appropriate support.

31. States should promote regular monitoring of the implementation of the pres-
ent Guidelines. States are requested to support ongoing activities and facilitate the
exchange of experiences of implementation. States should report about the progress
made in implementing the present Guidelines to the United Nations Economic
Commission for Europe not later than two years after the adoption of the docu-
ment.

Note:

1/Such as, for example, in Regulation (EEC)no. 1836/93 of 29 June 1993.
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Annex 4:

Since 1992, Stichting Natuur en Milieu
(SNM) has been directing a series of activi-
ties on access to environmental informa-
tion and, in particular, on the implementa-
tion and application of the Directive
90/313/ EEC.

These activities include the establishment
and co-ordination of the work of a network
of experts in all 15 EU member states (as
well as 8 non-member states). These ex-
perts have been tracking developments in
their countries and reporting regularly to
SNM.

SNM has also directed the preparation by
its experts group of a series of User's

SNM Activities on Access to Environmental Information

Guides to the Directive and national im-
plementing legislation. A Guide to the Di-
rective has been issued as well as Guides
for each of the 15 member states in the
language(s) of the member state concerned.

SNM has organised a series of annual
workshops on implementation of the Direc-
tive, beginning in 1993.

SNM has also recently published a book on
Access to Environmental Information in
Europe which analyses the legislation and
practice in 23 European countries, the EU
institutions and international develop-
ments.



